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OPINION

The Petitioner, Curtis Majors, was indicted for three counts of aggravated robbery and
convicted by a Davidson County jury of one count of aggravated robbery and two counts of
aggravated assault. Thetrial court sentenced him asaRange I |, multiple offender to seventeen years
incarceration for the aggravated robbery conviction and to nine years for each aggravated assault



conviction, to be served concurrently. On direct appeal, this Court affirmed the Petitioner’s
convictions, but modified his sentence to an effective sentence of fifteen years. See Statev. Curtis
LeeMagjors, No. 01C01-9602-CR-00076, 1997 WL 424436, at* 1 (Tenn. Crim. App., Nashville, July
30, 1997). The Tennessee Supreme Court denied permission to appeal in 1998. Seeid.

In April 1999, the Petitioner filed apro se petition for post-conviction relief. 1n June 1999,
the Petitioner filed an amended petition for post-conviction relief following appointment of counsel.
On November 17, 1999, the post-conviction court conducted a hearing on the petition, and on
November 29, 1999, the court entered awritten order denying post-convidionrelief. The Petitioner
now appeal s the post-conviction court’s denial of relief. He contends that he received ineffective
assistance of counsel at trial. Specifically, he complains that his attorneys failed to challenge two
of hisindictmentsbeforetrial. Having reviewed therecord, we conclude that the Petitioner received
effectiveassistanceof counsd at trial and thusaffirmthetrial court’ sdenial of post-convictionrelief.

The charges in this case stem from the 1994 robbery of a Mrs. Winner’s restaurant in
Nashville. Assistant Public Defenders Stephen Young and Robb Robinson' represented the
Petitioner at trial. At the hearing on the petition for post-conviction relief, Y oung testified that he
had practiced law since 1994. He recalled that he was appointed to the Petitioner s case shortly
beforetrial and stated that he obtained theassistance of Robinson, an experienced criminal defense
attorney, to help him prepare for the Petitioner’ strial.

Y oung testified that he did not handle the Petitioner’s preliminary hearing. However, he
stated that he was involved in some settlement negotiations. He recalled that the Petitioner was
offered nine years at thirty percent as a Range | offender, and he also recalled that the settlement
negotiations were not “too lengthy.” He testified that the Petiti oner, asaRange |l offender, faced
twelveto twenty yearson each count, and he therefore believed the State s offer tobe“fair.” Y oung
stated that he communi cated the State’ s offer to the Petitioner, but the Petitioner rejected the offer.
Hetestified that hewas sati sfied that the Petitioner understood the consequencesof rejecting theplea
agreement offer and proceeding to trial.

Y oung stated that the defensefiled several pre-trial motions. Hetestified that in preparation
for trial, he listened to the preliminary hearing tape, discussed the facts of the case with the
Petitioner, and visited the scene of the crimewith an investigator, where they took photographs and
spoke with employees of the restaurant. Y oung stated that he also spoke with the Petitioner’s
girlfriend and her daughter, who was employed at the restaurant where the robbery occurred. He
maintained that hereviewed the State’ sevidenceinfull, and he characterized the State’ s case against
the Petitioner as “strong.” He explained that “[t]he biggest hurdle was the eyewitness testi mony”
becauseall three witnessesto the crime, who identified the Petitioner as the perpetrator at trial, had
worked with the Petitioner at Mrs. Winner’s. Each of the witnesses sated that he or she saw the

1 We note that although Robinson isreferred to in the transcript of the post-conviction hearing as “Robb
Robinson,” heisreferred to in the post-conviction court’s written order as “Rob Robinson.”
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Petitioner enter the restroom at the restaurant, exit the restroom shortly thereafter wearing the same
clothes and some type of covering over hisface, and then commit the crimes.

Young further testified that he communicated frequently with the Petitioner regarding
preparation for trial. He stated that he arranged to have the Petitioner transferred to a Davidson
County correctional facility so that they could better communicate prior to trial. Hetestified that he
and the Petitioner reviewed the range of punishment and discussed trial strategy. Y oung stated that
the defense attempted to show at trial that the restaurant manager “had a vendetta against [the
Petitioner] because of afalling out that the two of them had had over some missing money.” In
addition, the defense tried to show that the clothing worn by the robber was not the same clothing
worn by the Petitioner when he left his apartment on the day of the crime.

Y oung testified that the defense successfully argued at the dose of the State' s proof that the
evidence, if accepted as true, established only one aggravated robbery, thereoy eliminating two of
the aggravatedrobbery charges, which were reduced to aggravated assault charges. Hetestified that
he could not recall why the defense did not challenge the indictments prior to trial, but stated, “I
know, obviously, we thought of that beforetrial, to beableto raise that as an issue at the Judgment
of Acquittal.”

Y oung stated that although the defense called two witnesses at trial, the Petitioner did not
testify on hisown behalf. Y oung testified that the Petitioner had an extensive prior criminal record,
and hetherefore advised the Petitioner not totestify. Hestated, “1 didn’t feel, also, that the Petitioner
would be avery compelling witness And | didn’t sense from him that he wanted to be awitness.”
Y oung recalled that the Petiti oner agreed that he should not testify. Finaly, Y oung maintained that
the Petitioner never expressed any dissatisfaction with his representation.

Robb Robinson testified that he had practiced criminal law since 1984 and had conducted
severd jury trialsprior to hisrepresentation of the Petitioner. He stated that Stephen 'Y oung enlisted
his assi stance with the Petitioner’ s case sometime after Y oung was appointed to the case. He stated
that when he became involved with the case, he reviewed the Petitioner’ sfile.

Robinson verified that the defense did not raise the issue that two of the indictments for
aggravated robbery were improper until they filed amotion for judgment of acquittal. When asked
why the defense did not raise the issue earlier, he stated,

Thisisonly my guess, because | don't recall exactly. | think that thethought process

was that we wanted to hear what the testimony was prior to making the [m]otion,

because there was a possibility that some of the witnesses might say that they

personally were robbed, as opposed to just the store. And that was our fear.

Robinson stated that he believed the reduction of the aggravaed robberiesto eggravated assaultsin
front of the jury was beneficial to the Petitioner’s case.



With regard to the pleaoffer made by the State, Robinson testified that he could not recall
whether the offer involved morethan one count of aggravated robbery. He stated, “ Under the fects,
as we saw them, it was probably a reasonable offer.” Although he could not specificdly recall
counsel’ sadviceto the Petitioner concerning the plea agreement offer, hetestified that he believed
thedefense” would have recommended that [ the Petitioner] seriously consider” theoffer. According
to Robinson, however, the Petitioner decided to proceed to trial with a full understanding of the
consequences of his decision. Robinson also recalled that the Petitioner told his attorneys that he
did not wish to testify at trial. In addition, Robinson stated that the Petitioner never indicated that
he was dissatisfied with his representation.

Next, the Petitioner testified at the post-conviction hearing He stated that Assistant Public
Defender David Baker represented him at his preliminary hearing approximately ayear beforetrial.
Hetestified that after the hearing, he discussed with Baker the possibility of eliminating two counts
of aggravated robbery from the charges against him, but the issue not raised until trial. He
maintained that although he had questioned Baker about the indictments, no one ever explained to
him why two of the aggravated robbery charges were not challenged prior to trial.

The Petitioner alsoclaimed that if the State had offered him nineyears asaRange | offender
for onecharge of aggravated robbery, rather than for three charges, hewould have accepted the offer.
Heexplained that hethought the State’ soffer required himto servenineyears consecutively foreach
of the three counts, resulting in an effective 27-year sentence. Nevertheless, the Petitioner insisted
that he was innocent of al charges in this case. He made no further complaint aout his
representation.

On cross-examination, the State introduced a letter that the Petitioner had written to atrial
judge after being convicted and sentenced inthiscase. Intheletter, the Petitioner requested alighter
sentence and aked the judge to dlow him to enroll inadrug-treatment program rather than going
to prison. The Petitioner admitted that nowherein the letter did he proclaim hisinnocence asto the
crimesin this case.

Following the Petitioner’s testimony, the State recalled Robinson to the stand. Robinson
testified that the defense understood the State' s offer to be a total effective sentence of nine years
at thirty percent, not an effective sentence of 27 years, as the Petitioner contended. He stated that
the defense informed the Petitioner, however, that if he accepted the State's offer, his nine-year
sentence would run consecutively to a sentence he was serving for an unrelated offense. Robinson
maintained that at no time did the Petitioner indicate to his attorneys that he would accept a plea
offer for one count of aggravated robbery. Robinson stated, “ What | remember was [at] the time,
that [the Petitioner] just did not want the nine-year sentence.” Robinsonrecalled that the Petitioner
wished to proceed to trial because he maintained his innocence.

The Petitioner now contends that he should be granted post-conviction relief because he

received ineffective ass stance of counsd at trid. In order to obtain post-conviction relief, a
petitioner must show that his or her conviction or sentence is void or voidable because of the
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abridgment of aconstitutional right. Tenn. Code Ann. 8 40-30-203. The petitioner bearsthe burden
of proving factual allegations in the petition for post-conviction relief by clear and convincing
evidence. 1d. § 40-30-210(f). A post-conviction court’s factual findings are subject to ade novo
review by this Court; however, we must accord these factua fi ndings a presumption of correctness,
which is overcome only when a preponderance of the evidence is contrary to the post-conviction
court’sfactua findings. Jahiel Fieldsv. State, No. E1999-00915-SC-R11-PC, 2001 WL 166380,
at* 4 (Tenn., Feb. 20, 2001) (citing Henley v. Stae, 960 SW.2d 572, 578 (Tenn. 1997)). A pog-
conviction court’s conclusions of law, such as whether counsel’s performance was deficient or
whether that deficiency was prejudicial, are subj ect to a purely de novo review by this Court, with
no presumption of correctness. |d. at *5.

The right of a criminally accused to representation is guaranteed by both the Sixth
Amendment to the United States Constitution and Article I, Section 9 of the Tennessee Constitution.
Statev. Burns, 6 S.\W.3d 453, 461 (Tenn. 1999); Baxter v. Rose, 523 S.W.2d 930, 936 (Tenn. 1975).
Thisright to representation includestheright to “ reasonably effective” assistance. Burns, 6 S.\W.3d
at 461.

Inreviewing aclaim of ineffective assi stance of counsel, this Court must determine whether
the advice given or servicesrendered by the attorney are within the range of competence demanded
of attorneysin criminal cases. Baxter, 523 SW.2d at 936. To prevail on a claim of ineffective
assistance of counsel, a petitioner must show that “ counsel’ s representation fell below an objective
standard of reasonableness,” Strickland v. Washington, 466 U.S. 668, 688 (1984), and that this
performance prejudiced the defense, resulting in a failure to produce a reliable result. |d. at 687;
Cooper v. State, 849 SW.2d 744, 747 (Tenn. 1993). To satisfy the requirement of prejudice, a
petitioner must show a reasonable probability that, but for counsel’ s unreasonable error, the fact
finder would have had reasonabl edoubt regarding the petitioner’ sguilt. Strickland, 466 U.S. at 695.
Thisreasonabl e probability must be* sufficient to undermine confidencein theoutcome.” 1d. at 694;
see also Harrisv. State, 875 S.W.2d 662, 665 (Tenn. 1994).

Because a petitioner must establish both prongs of the test to prevail on aclaim of

ineffective assistance of counsdl, failure to prove either deficient performance or

resulting prejudice provides asufficient basisto deny relief on theclaim. Indeed, a

court need not address the components in any particular order or even addressboth

if the [petitioner] makes an insufficient showing of onecomponent.

Henley v. State, 960 SW.2d 572, 580 (Tenn. 1997).

When eval uating an ineffective assistance of counsel clai m, therevi ewing court shouldjudge
the attorney’ s performancewithin the context of the case asawhole, taking into account all rel evant
circumstances. Strickland, 466 U.S. at 690; State v. Mitchell, 753 S.W.2d 148, 149 (Tenn. Crim.
App. 1988). The reviewing court must evaluate the questionable conduct from the attorney’s
perspective at thetime. Strickland, 466 U.S. at 690; Cooper, 849 SW.2d at 746; Hellard v. State,
629 SW.2d 4, 9 (Tenn. 1982). In doing so, the reviewing court must be highly deferential and
“should indulge a strong presumption that counsel’s conduct falls within the wide range of
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reasonableprofessional assistance.” Burns, 6 SW.3d at 462. Counsel should not bedeemedto have
been ineffective merely because a different procedure or strategy might have produced a different
result. Williamsv. State, 599 S.W.2d 276, 279-80 (Tenn. Crim. App. 1980).

In its written order denying post-conviction relief, the post-conviction court made the
following findings:

Having reviewed the testimony presented at the hearing and accompanying
exhibits as well as the pleadings and arguments of counsel, the Court is of the
opinion that, Stephen Young and Rob Robinson are competent criminal defense
attorneyswho performed well within therange of competencedemanded of criminal
defenseattorneys. The Court i ssatisfied that the defense conducted acompetent pre-
trial investigation, revieved the State's discovery response and was otherwise
prepared for trial. The defense aso reviewed the discovery with the petitioner and
conveyedthe pleaoffer from the State, which herefused. Furthermore, petitioner at
thetimedid not express any dissatisfaction to counsel regardingtheir handling of the
case.

Asto the claim by petitioner that the jury was prejudiced by the fact that he
was charged with two aggravated robberies, which were reduced at trial on the
defense’ smotion, the Court doesnot believethat apre-trial reductionwould haveled
to adifferent result at trial, or prior to trial. For one, the fact that the judgment of
acquittal was granted and the two charges were reduced duringtrial was apparent to
the jury and may have aded his defense. Further, the possible decision to walt to
hear the testimony of the witnesses prior to making the motion can be characterized
asatactical decision. Additionally, the petitioner has always, and still maintains his
innocence. In short, the Court finds no credible evidence to support the petitioner’s
assertion of deficient representation and, obviously, no resulting prejudice to the
outcome of the trial. The Court is similarly unconvinced that by not pursuing a
reduction of thetwo aggravated robberiesprior totrial, defensecounsd fatally altered
petitioner’s decison whether or not to accept the State’ spleaoffer. In reaching its
conclusions, the Court accreditsthetestimony of Stephen Y oung and Rob Robinson.

We concludethat the evidence presented in this case does not preponderate agai nst the post-
conviction court’s findings. As the trial court noted, it appears that trial counsel’s decision to
challenge two of the indictmentsin this case for the first timein amotion for judgment of acquittal
was a tactical decison, which we may not second-guess on appeal. SeeWilliams, 599 S.W.2d at
279-80; Goad v. State, 938 S.W.2d 363, 369 (Tenn. 1996). However, we need not decide whether
counsel’ s performance was deficient because the Petitioner has failed to show prejudice resulting
from any such deficiency. See Henley, 960 S.W.2d at 580 (stating that "acourt need not addressthe
components|of thetest for ineffectiveassi stance of counsel] in any particular order or even address
both if the [petitioner] makes an insufficient showing of one component"). Even assuming that trial
counsel were ineffective in their representation of the Petitioner, we are unconvinced that the result
of the trial would have been different hadtrial counsel challenged the indictments beforetrial. We
arealso unconvinced that adismissal or reduction of two of the charges against the Petitioner would

-6-



have resulted in the Petitioner’ s acceptance of apleaagreement. Thetria court dismissed two of
the charges in the presence of the jury. Furthermore, although the Petitioner claims that he would
have accepted ani ne-year offer from the State f or one charge of aggravated robbery, heinsisted that
heisinnocent of all chargesin this case, and one of his attorneys recalled that the Petitioner would
not consider any offersfrom the Sate because he claimed to beinnocent. The post-conviction court
accredited the testimony of trial counsel in this regard, and we conclude that the evidence does not
preponderate against its findings.

Wetherefore concludethat the Petitioner received reasonably effective assi stanceof counsel
at trial and accordingly AFFIRM the judgment of thetrial court.

ROBERT W. WEDEMEY ER, JUDGE



